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对外经贸大学2012年研究生入学考试模拟试题三
科目代码    859        科目名称    法学专业英语  

1、 英文案例分析（共3题，每题40分，共120分）

案例一

■ cause of action

According to the Korean liquor tax law, South Korea imposed on domestic shochu 35% tax, while other imported distilled spirits (whiskey, vodka, rum, etc.) the tax rate is 100%. European Community and the United States that South Korea violated GATT1947 third paragraph 2, that the national treatment provisions of the domestic tax. The key is to determine the case of whiskey, vodka and other distilled spirits and traditional Korean soju are the same product. According to GATT Article 3, paragraph 2, only the tax on the same product is higher than the domestic product of circumstances can invoke this section. If it is not the same product, different taxes levied for granted.

In preparation, specifically to the Japanese consulting lawyer Korea (Japan had a similar case), what kind of person suitable for the case of experts. Japan gives a very practical significance of the proposal. Japan said that since alcohol is involved in this case, the experts themselves who should be drinking, so he can taste the difference between whiskey and shochu. In addition, South Korea that in order to prove that shochu and whiskey are not the same product, the price difference from the start. Whiskey 12 times more expensive than shochu. In accordance with the general antitrust rules, there is such a huge price gap between the two products is competitive and does not constitute an alternative (and thus not the same product). South Korea that if there is an antitrust expert lawyers in the background, it will help the identification of products from the same for the case to open the gap. South Korea also actively preparing for the respondent from all aspects of materials. For example, in a European Community was published in the "food exports to South Korea REVIEW" found the most convincing evidence. This book tells the liquor soju and whiskey different. In addition, South Korea, focusing on every detail, for example, at the hearing, South Korea in order to overcome language difficulties, carefully prepared written materials, according to all the questions written materials.

2■ ruling

Unfortunately, the end result is that the case against South Korea. However, in this case South Korea has accumulated a lot of practical experience, to deal with international trade disputes after their offer to help.

1. 本案的冲突所在

2. 本案的关键

3. 韩国方的上诉理由

案例二

Salomon v. Salomon & Co.

House of Lords

Date decided: 1897

Lord Halsbury, Lord Herschell and Lord Macnaghten

Company Act 1862

　　Salomon v. Salomon & Co. Ltd （1896）, [1897] A.C. 22 （H.L.） is a foundational decision of the House of Lords in the area of company law. The effect of the Lords' unanimous ruling was to firmly uphold the doctrine of corporate personality, as set out in the Companies Act 1862.

Background

    Aron Salomon was a successful leather merchant who specialized in manufacturing leather boots. For many years he ran his business as a sole proprietor. By 1892, his sons had become interested in taking part in the business. Salomon decided to incorporate his business as a Limited company, Salomon & Co. Ltd.

At the time the legal requirement for incorporation was that at least seven persons subscribe as members of a company i.e. as shareholders. The shareholders were Mr. Salomon, his wife, daughter and four sons. Two of his sons became directors; Mr. Salomon himself was managing director. Mr. Salomon owned 20,001 of the company's 20,007 shares - the remaining six were shared individually between the other six shareholders. Mr. Salomon sold his business to the new corporation for almost ￡39,000, of which ￡10,000 was a debt to him. He was thus simultaneously the company's principal shareholder and its principal creditor.

When the company went into liquidation, the liquidator argued that the debentures used by Mr. Salomon as security for the debt were invalid, on the grounds of fraud. The judge, Vaughan Williams J. accepted this argument, ruling that since Mr. Salomon had created the company solely to transfer his business to it, the company was in reality his agent and he as principal was liable for debts to unsecured creditors.

The appeal

The Court of Appeal also ruled against Mr. Salomon, though on the grounds that Mr. Salomon had abused the privileges of incorporation and limited liability, which the Legislature had intended only to confer on "independent bona fide shareholders, who had a mind and will of their own and were not mere puppets". The Lords Justices of Appeal variously described the company as a myth and a fiction and said that the incorporation of the business by Mr. Salomon had been a mere scheme to enable him to carry on as before but with limited liability.

The Lords

The House of Lords unanimously overturned this decision, rejecting the arguments from agency and fraud. They held that there was nothing in the Act about whether the subscribers （i.e. the shareholders） should be independent of the majority shareholder. The company was duly constituted in law and it was not the function of judges to read into the statute limitations they themselves considered expedient. The 1862 Act created limited liability companies as legal persons separate and distinct from the shareholders. Lord Halsbury stated that the statute "enacts nothing as to the extent or degree of interest which may be held by each of the seven [shareholders] or as to the proportion of interest or influence possessed by one or the majority over the others."

Lord Halsbury remarked that - even if he were to accept the proposition that judges were at liberty to insert words to manifest the intention they wished to impute to the Legislature - he was unable to discover what affirmative proposition the Court of Appeal's logic suggested. He considered that identifying such an affirmative proposition represented an "insuperable difficulty" for anyone putting forward the argument propounded by the lord justices of appeal.

Lord Herschell noted the potentially "far reaching" implications of the Court of Appeal's logic and that in recent years many companies had been set up in which one or more of the seven shareholders were "disinterested persons" who did not wield any influence over the management of the company. Anyone dealing with such a company was aware of its nature as such, and could by consulting the register of shareholders become aware of the breakdown of share ownership among the shareholders.

Lord Macnaghten asked what was wrong with Mr. Salomon taking advantage of the provisions set out in the statute, as he was perfectly legitimately entitled to do. It was not the function of judges to read limitations into a statute on the basis of their own personal view that, if the laws of the land allowed such a thing, they were "in a most lamentable state", as Malins V-C had stated in an earlier case in point, In Re Baglan Hall Colliery Co., which had likewise been overturned by the House of Lords.

The House held:

"Either the limited company was a legal entity or it was not. If it were, the business belonged to it and not to Mr Salomon. If it was not, there was no person and no thing to be an agent [of] at all; and it is impossible to say at the same time that there is a company and there is not."

The House further noted:

"The company is at law a different person altogether from the [shareholders] ……; and, though it may be that after incorporation the business is precisely the same as it was before, and the same persons are managers, and the same hands received the profits, the company is not in law the agent of the [shareholders] or trustee for them. Nor are the [shareholders], as members, liable in any shape or form, except to the extent and in the manner provided for by the Act."

Post-Salomon developments

In the decades since Salomon's case, various exceptional circumstances have been delineated, both by legislatures and the judiciary, in England and elsewhere （including Ireland） when courts can legitimately disregard a company's separate legal personality, such as where crime or fraud has been committed.

Criticism of the decision

1. Although Salomon's case is cited in court to this day, it has met with some criticism. For example, Kahn-Freund called the decision "calamitous" in his article published at [1944] 7 MLR 54. In that article, the author also called for the abolition of private companies.

2. 本案阐述的一个重要原则

3. 独立法律人格在本案中的含义

案例三

Facts

A passenger carrying a package, while hurrying to catch and board a moving Long Island Rail Road train, appeared to the railroad's (Defendant's) employee to be falling. The employee attempted to help the passenger and caused a package the passenger was holding to fall on the rails. Unbeknownst to the employee, the package contained fireworks, and the employee's effort to help caused the package to explode. The shock reportedly knocked down scales at the other end of the platform (although later accounts suggest that a panicking bystander may have upset the scale), which injured Mrs. Helen Palsgraf (Plaintiff). Palsgraf sued the railroad, claiming her injury resulted from negligent acts of the employee. The trial court and the intermediate appeals court found for Palsgraf (Plaintiff) by verdict from a jury, Long Island Rail Road appealed the judgment.

    Opinion of the court

The Court of Appeals (the highest court in New York) reversed and dismissed Palsgraf's complaint, deciding that the relationship of the guard's action to Palsgraf's injury was too indirect to make him liable.

    Cardozo, writing for three other judges, wrote that there was no way that the guard could have known that the package wrapped in newspaper was dangerous, and that pushing the passenger would thereby cause an explosion. The court wrote that "there was nothing in the situation to suggest to the most cautious mind that the parcel wrapped in newspaper would spread wreckage through the station. If the guard had thrown it down knowingly and willfully, he would not have threatened the plaintiff's safety, so far as appearances could warn him." Without any perception that one's actions could harm someone, there could be no duty towards that person, and therefore no negligence for which to impose liability.

    The court also stated that whether the guard had acted negligently to the passenger he pushed was irrelevant for her claim, because the only negligence that a person can sue for is a wrongful act that violates their own rights. Palsgraf could not sue the guard for pushing the other passenger because that act did not violate a duty to her, as is required for liability under a negligence theory. It is not enough for a plaintiff to merely claim an injury. "If the harm was not willful, he must show that the act as to him had possibilities of danger so many and apparent as to entitle him to be protected against the doing of it though the harm was unintended."

    This concept of foreseeability in tort law tends to limit liability to the consequences of an act that could reasonably be foreseen rather than every single consequence that follows. Otherwise, liability could be unlimited in scope, as causes never truly cease having effects far removed in time and space.

    Dissenting opinion

    The three-judge dissent, written by Judge Andrews, by contrast, saw the case as a matter of proximate cause—Palsgraf's injury could be immediately traced to the wrong committed by the guard, and the fact of the wrong and the fact of the injury should be enough to find negligence.

    The dissent took note of recent expansions in New York state tort law, that allowed children to sue for the wrongful death of a parent, and spouses for loss of consortium; arguing that these expansions were based on the fact of injury beyond the foreseen injury of the deceased, and on the needs of public policy. "What we do mean by the word 'proximate' is, that because of convenience, of public policy, of a rough sense of justice, the law arbitrarily declines to trace a series of events beyond a certain point. This is not logic. It is practical politics."

1. 简述案由

2. 你认为本案的关键是什么？

3. 法院一般分析此类案件的标准是什么？

4. 是不是所有的侵害都应该得到救济？

2、 英汉互译（共2题，每题15分，共30分）

1. 英译汉

Article 35 The people's congress of a national autonomous area may, in accordance with the principles of this Law and the actual practices of the local nationality or nationalities with regard to property inheritance, enact adaptive or supplementary provisions. Provisions made by autonomous regions shall be reported to the Standing Committee of the National People's Congress for the record. Provisions made by autonomous prefectures or autonomous counties shall become effective after being reported to and approved by the standing committee of the people's congress of the relevant province or autonomous region and shall be reported to the Standing Committee of the National People's Congress for the record.

2. 汉译英

世贸组织的相关协议中包含许多以发展为目的的条款。

世贸组织贸易体系的一个潜在的事实是：更为自由的贸易会推动经济的增长和发展。从这个意义上说，商业和发展是相互促进的。与此同时，关于发展中国家是否从该贸易体系中获得了足够多的利益，这是在世贸组织中长期争议的一个项目。但这并不意味着世贸组织的贸易体系对这些国家就毫无考虑。与此相反。这些协议中有许多特别考虑到发展中国家利益的重要条款。发展中国家被允许有更多的时间去适用世贸组织协定中的众多条款。欠发达国家则受到特殊优待，包括免受许多条款的约束。发展的需要也可被作为特殊理由使某些行为变得正当，而这些行为通常情况下在协议中是不被允许的，例如政府提供定向补贴。
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